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NATURAL RESOURCES COMMISSION
Information Bulletin #48

RESOLUTION OF THE NATURAL RESOURCES COMMISSION IN SUPPORT OF THE CONCEPTS
EMBODIED IN THE MARQUETTE GREENWAY PROJECT AND EXPANSION OF THE PROJECT TO
INCLUDE THE EASTERN PORTION OF THE COASTAL ZONE

WHEREAS, Northwest Indiana includes a diversity of plant and animal species unmatched in the state, including the Karner
blue butterfly, sea rocket, Pitcher’s thistle, Kalm’s St. John’s wort, beach pea, dune goldenrod, and Peregrine falcon;

WHEREAS, Northwest Indiana displays ecosystems of special significance, portions of which are preserved within the Indiana
Dunes National Lakeshore and the Indiana Dunes State Park, and portions of which are outside these preserves;

WHERFEAS, Northwest Indiana contains the Port of Indiana, the busiest port on Lake Michigan and a critical element of Indiana
commerce;

WHEREAS, Northwest Indiana maintains a steel industry with state-of-the-art technology that produces 25% of the nation’s
steel;

WHEREAS, Northwest Indiana possesses a major oil refinery and other critical energy generating industries;

WHEREAS, Northwest Indiana is located adjacent to Chicago, a great metropolitan center, establishing both opportunities for
tourism and challenges for providing adequate infrastructure and community services;

WHEREAS, Northwest Indiana includes Lake Michigan, an unparalleled water resource within the state, for boating, sport
fishing, and commercial fishing;

WHEREAS, Northwest Indiana shares Lake Michigan, its major source of drinking water, with industrial and other usages within
and outside Indiana;

WHEREAS, Northwest Indiana concentrates these diverse and sometimes competing uses within 45 miles of shoreline;

WHEREAS, Northwest Indiana is challenged by environmental degradation, much of it dating from the beginning of the 20th
Century, including one of 43 areas of concern designated in the United States and Canada by the International Joint Commission;

WHEREAS, Northwest Indiana is experiencing population growth which both enhances opportunities and exacerbates challenges
requiring increased planning;

WHEREAS, Northwest Indiana is governed by a multiplicity of statutory and regulatory standards, some of which are exclusive
to the region, and these are administered by a multiplicity of federal, state, and local agencies;

WHEREAS, the Department of Natural Resources through the Lake Michigan Coastal Program funded the Marquette Greenway
Project to address regional planning issues in Northwest Indiana;

WHEREAS, five communities in Northwest Indiana through Memorandum of Agreement agreed to support three guiding
principles to be incorporated into the project;

WHEREAS, the Marquette plan embodies concepts key to the protection of natural, cultural, and historic resources while
incorporating wise redevelopment of industrial sites and builds a foundation for these protections to be included in local planning;
and

WHEREAS, the Northwest Indiana Quality of Life Council and the Northwestern Indiana Regional Planning Commission passed
resolutions supporting the current efforts embodied in the Marquette Greenway project and encourage the expansion of the project
to the full 45 miles of coastline;

NOW BE IT HEREBY RESOLVED BY THE NATURAL RESOURCES COMMISSION
THAT

The Natural Resources Commission supports the concepts and ideas regarding resource protection and improved planning for
Northwest Indiana put forth by the Marquette Greenway Project.

The Department of Natural Resources is urged to encourage the expansion of this project to include additional areas in the Lake
Michigan Coastal Area not already included.

The Department of Natural Resources is urged to work with citizens of Northwest Indiana to help identify and prioritize social
and environmental needs addressed in this planning effort.

The Department of Natural Resources is urged to actively pursue improved communication and coordination within the agency
and with other state, federal, and Northwest Indiana agencies and governmental units.

The Department of Natural Resources is urged to assure that the Marquette Project adheres to all laws pertaining to
environmental management and protection of the Lake Michigan Coastal Area.

The Department of Natural Resources is urged to support the participating local, state, and regional entities as they adopt the
planning principles contained in the project.
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DEPARTMENT OF STATE REVENUE
LETTER OF FINDINGS NUMBER: 01-0288
Sales and Use Tax

For the Years 1997-Present
NOTICE: Under IC 4-22-7-7, this document is required to be published in the Indiana Register and is effective on its date of
publication. It shall remain in effect until the date it is superseded or deleted by the publication of a new document in the Indiana
Register. The publication of this document will provide the general public with information about the Department’s official position
concerning a specific issue.

ISSUES
Sales and Use Tax—Imposition of Sales Tax on Purchase of Aircraft
Authority: IC 6-6-6.5; IC 6-8.1-5-1; IC 6-2.5-5-8; IC 6-8.1-5-1(b); IC 6-2.5-2-1; IC 6-2.5-3-6(d)(2); IC 6-2.5-5-8(b); IC 6-6-6.5-2;
Ind. Dep’t of Revenue v. Interstate Warehousing, 783 N.E.2d 248, 250 (Ind. Tax 2003)
Taxpayer protests the imposition of sales tax on the purchase of an aircraft Taxpayer asserts is used for leasing.

STATEMENT OF FACTS

Taxpayer purchased an aircraft in a governmental surplus property auction on January 2, 1997. The aircraft previously had been
seized in a drug bust—and because of this, a considerable amount of the aircraft’s records and documentation was missing.

On May 15, 1997, the Compliance Division sent a letter to Taxpayer noting that the aircraft had yet to be registered with the
State of Indiana—as is required by law within 10 days after the purchase date, under IC 6-6-6.5. Taxpayer also was informed that,
pursuant to IC 6-8.1-5-1, either the sales/use tax was to be paid or a written protest was to be filed within 60 days.

On May 23, 1997, taxpayer completed and submitted an Application for Aircraft Registration or Exemption, Form 7695.
Taxpayer checked the box to claim the sales/use tax exemption.

On October 1, 1997, Taxpayer notified the Department that he was waiting for the FAA to award clear title of the aircraft.
Taxpayer also informed the Department that lease arrangements had been negotiated—but held in abeyance until title and
airworthiness were certified. Taxpayer informed the Department that extensive work would be required to make the aircraft airworthy.

The next correspondence noted in the Taxpayer’s file is dated four years later on February 14, 2001. The Compliance Division
informed Taxpayer that the sales/use tax exemption was denied on the basis that no sales or use tax had been remitted.

The Taxpayer asserts that he purchased the aircraft for resale, rental, or leasing and that the aircraft was not purchased for
personal use.

According to a copy of the lease provided to the Department—on June 1, 1998, Taxpayer signed a lease agreement with Lessee
No. 1. Lessee No. 1 acquired the aircraft for rental or leasing in the ordinary course of business. On that basis, the Taxpayer asserts
that its collection of sales tax is exempted under I.C. 6-2.5-5-8. Taxpayer has provided the Department with a copy of the Indiana
General Sales Tax Exemption Certificate, Form ST-105, signed by Lessee No. 1. The lease was for one year—with an automatic
renewal provision unless 30 days notice is provided. According to Taxpayer, the lease renewed in June 1999 and was terminated June
2000. Taxpayer asserts that the aircraft only was flown 24 hours in the two years of the lease and asserts that $5,520 in gross revenue
was generated from the lease.

According to a copy of the lease provided to the Department—in June 2000, Taxpayer signed a lease agreement with Lessee
No. 2. According to Taxpayer, the lease generated the minimum guaranteed revenue of $30,000. No sales tax was remitted to the
Department and no copy of an Indiana General Sales Tax Exemption Certificate signed by Lessee No. 2 was provided to the
Department as evidence that sales tax is not due to be paid by Taxpayer.

DISCUSSION

Under Indiana code, all tax assessments are presumed to be valid and accurate; the taxpayer bears the burden of proving that
an assessment is incorrect. IC 6-8.1-5-1(b). The state of Indiana imposes a sales tax on the transfer of property in a retail transaction.
IC 6-2.5-2-1. In the case of aircraft, taxpayers are to pay the tax directly to the department when registering the aircraft—unless the
aircraft qualifies for an exemption. IC 6-2.5-3-6(d)(2). In this case, Taxpayer contends that the aircraft qualifies for an exemption
from the sales tax because the taxpayer is a retail merchant in the business of leasing aircraft to the public in the ordinary course of
business without changing the form of the aircraft. IC 6-2.5-5-8(b).

Taxpayer has stated to the Department that he has a background in the field of aviation and aircraft. The Department notes this
assertion.

Taxpayer was contacted by the Department four months after he acquired the aircraft and the Department notified Taxpayer
that his aircraft was not properly registered with the State of Indiana. Code section 6-6-6.5-2 requires that an aircraft be registered
with the state—something Taxpayer had neglected to do. The statute makes no mention of registration upon receiving clear title—it
refers solely to the purchase of an aircraft. The Purchase Letter provided to the Department states that Taxpayer’s auction bid had
been accepted and that the Government Agency requires that payment be received within 10 days. The lack of registration is
mentioned to evidence the business habits of Taxpayer. Taxpayer knew he had purchased an aircraft, yet neglected to communicate
to the Department that he was awaiting clear title. The point of mentioning this event is to evidence that Taxpayer did not act with

Indiana Register, Volume 28, Number 6, March 1, 2005 +
1928



Nonrule Policy Documents =~ =——

due diligence—a shortcoming that has continued for seven years in his dealings with the Department.

The Department consistently and persistently has requested that Taxpayer provide documentation to substantiate the sales tax
exemption sought by Taxpayer. Taxpayer has been on notice of the nature and character of the documentation sought—but has chosen
to provide incomplete, inconclusive, and scattered pieces of documentation.

It is well established that exemption statutes are strictly construed against a taxpayer; as such, Taxpayer has the burden of
establishing entitlement to the exemption. See, Ind. Dep’t of Revenue v. Interstate Warehousing, 783 N.E.2d 248, 250 (Ind. Tax
2003). The Department contacted Taxpayer in 1997—right after Taxpayer acquired the aircraft. Taxpayer has been on notice since
1997 that complete and accurate documentation would be needed to substantiate an exemption. Yet, Taxpayer has not been proactive
in collecting and preserving documentation. Numerous and repeated letters sent by Taxpayer state that he cannot find—or has not
requested from parties—sufficient substantiating documentation.

Direct and to the point—Taxpayer finally did secure a favorable lease—with Lessee No. 2—and earned $30,000. That lease
expired in 2001. As of 2004, the Department has not received sales tax due from that lease—nor has the Department been provided
a copy of the General Sales Tax Exemption Certificate signed by Lessee No. 2 evidencing why sales tax was not collected and is not
due from Taxpayer.

After seven years of pursuing this matter, the Department is unmoved and unpersuaded by Taxpayer’s efforts at providing
documentation to prove entitlement to an exemption. Based on this—Taxpayer has yet to submit sales/use tax or demonstrate an
exemption from sales/use tax.

FINDING
Taxpayer’s protest is denied. Sales tax is due for the purchase of the aircraft in 1997. Penalties and interest are due.

DEPARTMENT OF STATE REVENUE
03-20020068.LOF
LETTER OF FINDINGS NUMBER: 02-0068
Nonresident Withholding Tax
For Tax Periods: 1998-1999
NOTICE: Under IC 4-22-7-7, this document is required to be published in the Indiana Register and is effective on its date of
publication. It shall remain in effect until the date it is superseded or deleted by the publication of a new document in the Indiana
Register. The publication of this document will provide the general public with information about the Department’s official position
concerning specific issues.
ISSUES

I. Nonresident Withholding Tax-Addback of income taxes
Authority: Ind Code. § 6-3-1-3.5; Aztar Indiana Gaming Corp. v. Indiana Dept. of State Revenue, 806 N.E.2d 381 (Ind. Tax 2004).

Taxpayer protests the addback of riverboat wagering taxes in determining the adjusted gross income of shareholders for
withholding tax purposes.
I1. Nonresident Withholding Tax-Applicability
Authority: .R.C. § 702; L.R.C. § 1366(b); Ind. Code § 6-3-2-2; Ind. Code § 6-3-4-12; Ind. Code § 6-3-4-13; Dupee v. Tracy, 708
N.E.2d 698 (Ohio 1999); Agley v. Tracy, 719 N.E.2d 951 (Ohio 1999).

Taxpayer argues that the income that is subject to withholding is not Indiana source income, and that it cannot be subject to
withholding tax obligations based on its lack of presence in Indiana
I11. Nonresident Withholding Tax-Computation
Authority: Ind. Code § 6-3-4-13.

Taxpayer argues that any losses incurred by it prior to adjustments be used to offset the adjustments for determining its ultimate
withholding tax liability.

STATEMENT OF FACTS

Taxpayer, an S corporation, is a part-owner of an LLC that operates a casino in Indiana. During the years in question, taxpayer
computed its withholding tax liability without adding back riverboat wagering taxes in computing the income subject to withholding.
Audit assessed withholding tax liability based on the share of riverboat wagering tax paid by taxpayer. Taxpayer protested the add
back of riverboat wagering taxes, the applicability of withholding liability to it, and the computation of its liability.
I. Nonresident Withholding Tax-Addback of income taxes

DISCUSSION

With respect to the validity of the assessment, the Indiana Tax Court has determined that the riverboat wagering tax is a tax
“based on or measured by income and levied at the state level by any state of the United States.” Aztar Indiana Gaming Corp. v.
Indiana Dept. of State Revenue, 806 N.E.2d 381, 386 (Ind. Tax 2004). Accordingly, with respect to individuals, the tax must be
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added back per Ind. Code § 6-3-1-3.5(a)(2) in order to determine the individual’s adjusted gross income-the basis for withholding
tax liability.
FINDING
Taxpayer’s protest is denied.
I1. Nonresident Withholding Tax-Applicability

Taxpayer has also argued that it is not subject to tax based on either the character of the income was not Indiana source income,
or, in the alternative, that the Department did not have jurisdiction to assess taxpayer for the years in question.

First, taxpayer argues that the character of the income in the hands of the taxpayer was that of holding a membership interest
in an LLC, not from doing business in Indiana. However, in the case of a partnership or S corporation, the character of the income
for federal purposes is determined at the source, and then taxed to the individual recipient. See L.R.C. §§ 702(b), 1366(b). The
character of the income in this case was determined at the partnership level-namely, the operation of ariverboat casino within Indiana,
clearly subject to Indiana tax per Ind. Code § 6-3-2-2(a)(2). This character remains the same at the S corporation level. See, e.g.,
Dupee v. Tracy, 708 N.E.2d 698, 700 (Ohio 1999) (Florida residents subject to Ohio income tax as a result of S corporation
operations in Ohio, based on income being Ohio business income). The income, contrary to taxpayer’s argument, does not magically
transform from “casino revenues” in the hands of the partnership to “intangible income” (e.g., dividends or interest) in the hands of
the taxpayer. It retains its initial character-income from a business conducted in Indiana- as it passes through the various entities until
it reaches a taxpayer.

Further, taxpayer’s argument creates a legal absurdity. Indiana’s non-resident withholding statutes, Ind. Code §§ 6-3-4-12 and
-13 are rendered non-existent by taxpayer’s arguments. A pass-through entity could always argue that its owners’ incomes from the
entity was merely income from an intangible (i.e., an ownership interest in the entity doing business in Indiana) and never be subject
to Indiana tax, effectively resulting in a situation in which a nonresident who owns a business in Indiana is subject to income tax, but
a nonresident who puts a pass-through entity between the individual and the business is insulated from all tax liabilities to Indiana.

Second, taxpayer further argues that Indiana cannot constitutionally tax the income because the taxpayer did not have nexus
in Indiana. Taxpayer notes that the LLC and taxpayer are separate entities, and the LLC activities cannot be attributed to the taxpayer
generally.

While Indiana has not directly addressed the issue, the highest court of at least one other state has noted that the taxpayer has
sought, via the LLC, to invoke valuable rights that were provided to it. Agley v. Tracy, 719 N.E.2d 951 (Ohio 1999). In that case,
the taxpayers were owners of an S Corporation that conducted business in Ohio; however, the taxpayers did not participate in any
activities in Ohio. The taxpayers argued that, since they were not present in Ohio nor had any contacts with Ohio beyond their
ownership of the S corporation, they could not be subject to personal income tax in Ohio. However, the court found that the S
corporation availed itself of the benefits of Ohio, and that the taxpayers, through that corporation, had sufficient contacts to justify
taxation by Ohio on the income derived from the business.

In this protest, the LLC that operated the casino availed itself of the protections and benefits of Indiana. It received one of the
rare and extremely difficult to obtain licenses to operate a riverboat casino in Indiana, and proceeded to operate the riverboat. It
further utilized the resources of Indiana to allow customers to reach the casino and has had full access to the courts of Indiana in order
to seek protection at the casinos and protection in its everyday operations. By extension, the LLC used those protections to earn
business income from Indiana, just as the S corporation in Agley used the protections of Ohio to earn its income. Taxpayer in this
case has utilized those protections provided by Indiana-a separate legal identity and a highly valuable license, among others-to earn
its income through the LLC, just as the shareholders in Agley used the protections conferred by Ohio to earn their income.
Accordingly, taxpayer has sufficient contacts to justify its withholding obligations in Indiana.

FINDING

Taxpayer’s protest is denied

I11. Nonresident Withholding Tax-Computation
DISCUSSION

Taxpayer has also protested the amount of the assessment. Taxpayer’s argument is that the losses at the withholding entity level
(in this case, S corporation) must be considered in determining its withholding liability. For example, if a taxpayer incurred a
$10,000,000 loss, but had $4,000,000 of taxes added back, then its liability would be based on a $6,000,000 loss rather than
$4,000,000. If a taxpayer incurred a $10,000,000 loss but had $19,000,000 of taxes added back, its liability would be based on
$9,000,000 rather than $19,000,000.

Ind. Code § 6-3-4-13(a) states in relevant part that “[e]very corporation which is exempt from tax under IC 6-3 pursuant to IC
6-3-2-2.8(2) shall, at the time that it pays or credits amounts to any of its nonresident shareholders as dividends or as their share of
the corporation’s undistributed taxable income, withhold the amount prescribed by the department.”

Here, the net income for withholding tax purposes is its “dividends or undistributed taxable income” within the meaning of the
statute. Accordingly, the corporation’s liability for withholding is limited to its net income rather than the total amount of taxes added
back, if the corporation had a loss prior to the taxes added back. However, if the corporation had a profit or zero income prior to add
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back, then the full amount of taxes added back are subject to withholding obligations.
FINDING
Taxpayer’s protest is sustained subject to audit review of the amount of net income.

DEPARTMENT OF STATE REVENUE
04-20020216.LOF
LETTER OF FINDINGS NUMBER: 02-0216
Sales and Use Tax for the Year 1998
NOTICE: Under IC § 4-22-7-7, this document is required to be published in the Indiana Register and is effective on its date of
publication. It shall remain in effect until the date it is superseded or deleted by the publication of a new document in the Indiana
Register. The publication of this document will provide the general public with information about the Department’s official position
concerning a specific issue.
ISSUE

I. Sales and Use Tax- Use tax on purchase of riverboat
Authority: 1.C. 6-2.5-5-27; Grand Victoria Casino & Resort LP v. Indiana Department of State Revenue, 789 N.E.2d 1041(Ind.
Tax 2003); Indiana Department of State Revenue v. Trump Indiana, Inc., 814 N.E.2d 1017(Ind. Supreme Court 2004)

Taxpayer protests the assessment of use tax on the purchase of a riverboat.

STATEMENT OF FACTS

Taxpayer owned and operated a gambling casino on a riverboat located on the Ohio River. Taxpayer opened for business in
1998. Taxpayer was assessed use tax on its purchases of the riverboat for its casino operation and related operational items. Taxpayer
protested the assessment, and this letter of findings results.
I. Sales and Use Tax- Use tax on purchase of riverboat

DISCUSSION

Taxpayer argued that the riverboat was engaged in public transportation and thus its purchase, and purchases related to its
operation, were not subject to use tax pursuant to IC 6-2.5-5-27. By mutual agreement, the Department and Taxpayer deferred the
resolution of this protest until two cases addressing this issue were resolved. Both Grand Victoria Casino & Resort LP v. Indiana
Department of State Revenue, 789 N.E.2d 1041(Ind. Tax 2003) and Indiana Department of State Revenue v. Trump Indiana, Inc.,
814 N.E.2d 1017(Ind. Supreme Court 2004) upheld the Department’s position. Taxpayer now suggests that the respective courts did
not explicitly review their arguments- submitted as amicus curiae briefs in both cases- and thus the issue is not resolved. The
Department does not agree.

FINDING
Taxpayer’s protest is denied.

DEPARTMENT OF STATE REVENUE
0420020497.LOF
LETTER OF FINDINGS NUMBER: 02-0497
Sales Tax
For Tax Years 1999-00
NOTICE: Under IC 4-22-7-7, this document is required to be published in the Indiana Register and is effective on its date of
publication. It shall remain in effect until the date it is superseded or deleted by the publication of a new document in the Indiana
Register. The publication of this document will provide the general public with information about the Department’s official position
concerning a specific issue.
ISSUE

I. Sales Tax—Allocation Percentage
Authority: IC 6-8.1-5-1; 45 TAC 2.2-5-4; 45 TAC 2.2-5-5

Taxpayer protests the imposition of sales tax on a manure spreader and the taxable allocation percentage of a tractor.

STATEMENT OF FACTS

Taxpayer operates a horse riding business. The Indiana Department of Revenue (“Department”) determined that several items
purchased for the farm during this taxable period should have been subject to sales tax at the time of purchase, but no sales tax had
been paid. The Department issued a preliminary report to taxpayer, who then hired a representative to deal with the Department. The
representative contacted the Department, claiming that several of the items were not subject to sales tax. Taxpayer’s representative
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sent invoices to support the claim, and the Department removed all but two of the disputed items from the proposed assessment.
Several items remained which were never disputed, plus the two which the Department determined were still taxable. These two items
are the focus of this protest.

One of the items at issue is a manure spreader, which the Department determined was subject to sales tax. The other item is a
tractor, which the Department determined was used four percent (4%) of the time for exempt purposes, and ninety-six percent (96%)
for non-exempt purposes. The Department imposed sales tax on ninety-six percent (96%) of the purchase price of the tractor.
Taxpayer believes that the allocation percentage on the tractor is incorrect and that the manure spreader should also be subject to
allocation.

Taxpayer explains that the size of the property is seventy-eight point five (78.5) acres, with fifteen (15) acres used for the horses
and fifteen (15) acres used to grow hay for the horses. Taxpayer believes that only the use of the tractor and manure spreader on the
thirty (30) horse-related acres should be taxable, and offers the alternate taxable percentage of thirty-eight point twenty-one (38.21%)
for the tractor and manure spreader. Further facts will be supplied as needed.

I. Sales Tax—Allocation Percentage
DISCUSSION

Taxpayer operates a horse riding business. In addition to the horse riding operations, taxpayer grows some grain which it sells.
Taxpayer protests imposition of sales tax allocation percentage on a tractor and on a manure spreader. Four percent (4%) of
taxpayer’s revenues arise from the sale of grain. Ninety-six percent (96%) of taxpayer’s revenues arise from the horse riding business.
The Department allocated four percent (4%) of the tractor’s cost as exempt and ninety-six percent (96%) as taxable based on revenues
generated by the use of the tractor. The Department did not allocate sales tax on the manure spreader, which was treated as fully
subject to sales tax. As explained in the protest letter, taxpayer believes that allocating on revenues is clearly a decision that is in favor
of the Department and one that is not based upon sound accounting principals. Taxpayer believes that the taxable percentage should
be based on the percentage of land used for taxable purposes. Taxpayer offers thirty-eight point twenty-one percent (38.21%) as the
taxable percentage for the tractor and manure spreader.

In the audit report, the Department refers to 45 IAC 2.2-5-4, which states in relevant part:

(a) Agricultural exemption certificates may be used only if the purchaser is occupationally engaged in the business of producing

food or commodities for human, animal, or poultry consumption for sale or for further use in such production.

(b) The department has determined that persons occupied in producing food and commodities as used in the Indiana sales and

use tax act, shall mean and include only those persons, partnerships, or corporations whose intention it is to operate a farm at

a profit and not those persons who intend to operate a farm for pleasure as a hobby. Operations similar to those of a pony farm,

riding stable, or the production and raising of dogs and pets, are not classified as farms for the purpose of the state gross retail

tax act.

The Department also refers to 45 IAC 2.2-5-5, which states:

(a) The raising of saddle horses, harness horses, ponies, donkeys, or any other similar animals not used directly in direct

agricultural production does not qualify as agricultural production for “human consumption” under the gross retail sales and

use tax act. Consequently, the purchase of supplies, food, materials, and equipment used in raising or maintaining such animals
are subject to the sales tax unless the items are directly used or consumed in the production of such animals for resale in the
regular course of the purchaser’s business.

(b) The purchase of any of the above animals is subject to the sales tax unless the purchaser is a registered retail merchant and

is buying such animal for resale in the regular course of his business.

(c) A valid exemption certificate must be furnished by the purchaser setting out the reasons for any exemption.

(d) An agricultural exemption certificate may be used only for the purchase of draft animals which are to be directly used in

direct production of agricultural products.

Since taxpayer operates a horse riding business, 45 IAC 2.2-5-4(b) clearly provides that such a business is not classified as a
farm for the state gross retail tax act. Also, 45 TAC 2.2-5-5(a) clearly provides that a horse riding operation does not qualify as
agricultural production for human consumption under the gross retail sales and use tax act. The grain production does count as
farming under 45 IAC 2.2-5-4(b).

Taxpayer states that acreage is a more accurate allocation method for the taxable percentage on the tractor and manure spreader.
The Department refers to IC 6-8.1-5-1(a), which states:

If the department reasonably believes that a person has not reported the proper amount of tax due, the department shall make

a proposed assessment of the amount of the unpaid tax on the basis of the best information available to the department. The

amount of the assessment is considered a tax payment not made by the due date and is subject to IC 6-8.1-10 concerning the

imposition of penalties and interest. The department shall send the person a notice of the proposed assessment through the

United States mail.

While taxpayer has offered an alternate method of calculating the taxable percentage of the tractor, taxpayer has offered no
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evidence or analysis explaining why that method is superior to the Department’s method. Taxpayer believes that the Department’s
method is flawed because it assumes that all activities will generate the exact same amount of revenue for the time and effort
expended on the activity.

A flaw with the proposed alternate allocation method is that it does not actually relate to the use of the tractor. Taxpayer’s
method does not explain what percentage the tractor is used on the thirty horse-related acres and what percentage the tractor is used
for the exempt grain growing. Again, taxpayer has submitted no documentation supporting the claim that acreage is a more accurate
method for determining allocation.

The Department was able to examine the documents explaining which revenues were raised from exempt sources and which
were raised from non-exempt sources. With absolutely no evidence to the contrary, it is logical for the Department to allocate sales
tax percentages on the same percentages as exempt and non-exempt revenues. As provided in IC 6-8.1-5-1(a), the Department used
the best information available to make its proposed assessments.

Taxpayer also protests the imposition of sales tax on a manure spreader. Taxpayer has provided no evidence to establish that
the manure spreader was used in an exempt manner. Unlike the tractor, which the Department agreed was partially used for tax
exempt purposes, it has not been established that the manure spreader has been used in those exempt purposes. As previously
explained, 45 TAC 2.2-5-5(a) establishes that equipment not directly used in direct agricultural production is subject to sales tax.

Finally, the Department refers to IC 6-8.1-5-1(b), which states in relevant part:

The notice of proposed assessment is prima facie evidence that the department’s claim for the unpaid tax is valid. The burden

of proving that the proposed assessment is wrong rests with the person against whom the proposed assessment is made.

In this case, taxpayer has presented insufficient documentation and analysis supporting the proposed alternate allocation method.
Taxpayer has insufficiently explained why the manure spreader should be exempt for any percentage. Taxpayer has failed to meet
the burden of proving the Department’s proposed assessments wrong, as required by IC 6-8.1-5-1(b).

FINDING

Taxpayer’s protest is denied.
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ISSUES
I. Adjusted Gross Income Tax-Expenses
Authority: IC 6-8.1-5-1(b), IC 6-8.1-5-4.
The taxpayer protests the disallowance of a deduction for certain expenses.
STATEMENT OF FACTS

The taxpayer is a shareholder of a sub chapter S corporation. In an investigation of the corporation, the Indiana Department
of Revenue, hereinaft